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Thi s appeal has been taken in accordance with Title 46 United
States 239(g) and Title 46 code of Federal Regul ations 137.30-1.

By order dated 30 Cctober 1962, an Examiner of the United
States Coast Guard at San Francisco, California suspended
Appel l ant' s seaman docunents for 3 nonths upon finding himguilty
of negligence. The specification found proved alleges that while
serving as a deck maintenance man on board the United States SS
GUAM BEAR under authority of the docunent above described, on or
about 18 March 1962, Appellant negligently left his assigned post
at a winch which was accidentally activated, thereby causing an
accident to occur in which a fellow seaman |l ost his life.

At the hearing, Appellant elected to act as his own counsel
and entered a plea of not guilty.

The follow ng findings are based on the record of the Coast
Guard investigation of this incident which was stipulated in
evi dence.

FI NDI NGS OF FACT

On the afternoon of 18 March 1962 while the vessel was at
Kwaj al ei n, Marshall I|slands, the deck force was topping the nunber
one cargo boons in preparation for sea. In order to top the
starboard boomevenly with the port boom the port cargo runner was
to be made fast to the starboard topping lift wire. The person
charged was assigned by the bosun to be the wi nch driver. He
sl acked the port cargo runner sufficiently for making fast to the
starboard topping lift, and then he left winch controls with the
master switch in an "on" position and was talking to another
seaman, Edward S. Fenton, and a third man, Brookman, who were
approximately ten feet behind the winch controls. The port cargo
runner |ed across the after end of the hatch and over the w nch
controls. \While being prepared for making fast to the starboard
topping lift, the port runner knocked the starboard w nch control
handl e thereby starting the w nch.



The bitter end of the starboard cargo runner was made fast to
a pad eye on deck between the winch controls. This runner then
passed through the gin block at the head of the boom and was
secured on the winch drumin the direction which caused a strain on
the starboard runner when the winch was accidentally started.
Under this pressure, which was accentuated by the sharp angle of
the runner at the gin block, the pad eye holding the gin block
broke | oose with that part of the boomto which the pad eye was
wel ded. The bl ock struck Fenton and Killed himal nost instantly.

This cargo boomwas in good condition when it was tested just
before the voyage comenced on 18 January 1962.

Appel lant has a reputation as a very conpetent and reliable
seaman. He has no prior disciplinary record.

BASI S OF APPEAL

It is urged that Appellant was not negligent since the
acci dent was caused by a peculiar conbination of circunstances.
The sane result woul d have occurred if Appellant had been standi ng
by the winch controls.

It is requested that the order be set aside or that Appell ant
be pl aced on probation.

OPI NI ON

Negligence, in its ordinary sense, may be defined as the
failure of a person, either by om ssion or by action, to exercise
that degree of care, vigilance and forethought which, in the
di scharge of duty then resting upon him a person of ordinary
caution and prudence ought to exercise under the circunstances.

Appel lant's assigned duty as wnch driver involved the
i nportant responsibility of controlling heavy gear while the
"toppi ng up" process on the vessel was in progress. Appellant was
required to take reasonabl e precautions, in the performance of this
inportant duty, to insure that the "topping up" process was carried
out safely. That he could do this only by remaining at the w nch
controls, when the master switch was on, is evident from the
| ocation of the port cargo runner over the winch controls and the
ease wWith which the winch was activated when the control handl e was
hit by this runner. Hence, it is my opinion that Appellant was
negligent by leaving his assigned place at the winch controls
wi thout turning off the master swtch. This conduct permtted a
chain of events to follow which culmnated in the death of a
seanman.



| do not agree with the contention that the accident would
have occurred if Appellant had been standing by the winch controls.
| f there, he could have stopped the wi nch i medi ately by noving the
starboard wi nch control handle or turning the master switch off.
Al though there is no attenpt to show that Appellant's conduct was
the proxi mate cause of the seaman's death, his negligence was, as
stated by the Examner, "a notivating factor in the chain of
causation resulting in the death.™

Except for the admttedly unusual circunstances of this
accident, the order would have been nore severe despite the fact
t hat Appellant has been comended as a very conpetent seanman.
Consequently, the order will not be set aside or nodified.

ORDER

The order of the Exam ner dated at San Francisco, California,
on 30 Cctober 1962, is AFFI RVED
D. MCG MORRI SON
Vice Admral, United States Coast Guard
Acti ng Commandant

Dat ed at Washington, D. C., this 24th day of April 1963.



